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The petitioner, Allen Hodgkinson, appeals the Washington County Criminal Court’s dismissal of
his petition for post-conviction relief from his 1986 convictions for first degree murder and
conspiracy to sell cocaineand resulting consecutive sentences of lifeimprisonment and twenty years.
On appedl, the petitioner contends that he received the ineffective assistance of counsel because (1)
his attorney denied him hisright to testify, (2) his attorney failed to present critica evidencein the
form of telephone records to support his claim that he had an ongoing business relationship with a
co-defendant, and (3) hisattorney failed to discuss his defense with him adequately during thetrial .
We affirm the judgment of the trial court.
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JosepH M. TiPTON, J., delivered the opinion of the court, in which DaviD G. HAYES and JAMES
CurwooD WITT, JR., JJ., joined.

David F. Bautista, District Public Defender, and Ivan M. Lilly, Assistant Public Defender, for the
appellant, Allen Hodgkinson.

Paul G. Summers, Attorney General and Reporter; Brent C. Cherry, Assistant Attorney General; Al
C. Schmutzer, Jr., District Attorney General, pro tem; and Charles L. Murphy, Assistant District
Attorney General, pro tem, for the appellee, State of Tennessee.

OPINION
This court summarized the facts of the case on direct appeal:

The victim, Bobby Hendsley, lived and worked in Asheville,
North Carolina. Inearly 1986 Mr. Hensley asked JamesHart to travel
to Florida where he would purchase a kilo of cocaine from a
prearranged source. Mr. Hart was to transport the cocaine back to
Mr. Hendey in North Carolina.  Hart testified it was his



understanding that Hensley had arranged to resell the cocaine to a
person known as “Buddy” who lived in Johnson City, Tennessee.

Hart purchased the cocaine and delivered it to Hensley. On
March 22, 1986, Hensley left North Carolina with the cocaine and
arrived in Johnson City, Tennessee the same afternoon. Hensley
checked into alocal motel and shortly thereafter called the home of
Franklin “Buddy” Humphreys. The call was recelved by an
acquaintance of Buddy’s, Richard Jones. Jonestestified he had been
recruited by Buddy to “ride” on adrug deal with Hensley for which
he would be paid $1,000.00.

Jones and Humphreys went to Hensley’s motel. Humphreys
and Hensley talked briefly and Humphreys then left stating he was
going to Myrtle Beach, South Carolina. Jones remained at the motel
with Hensley.

Shortly after Humphreys departed Hensley made atelephone
call. Attheend of abrief conversation Hensley asked Jones to take
himto “Allen’s.” The two men left the motel and went to the home
of Allen Hodgkinson.

After arriving at Hodgkinson's trailer Hensley instructed
Jones to go into the trailer and ask Hodgkinson for the money.
Hendey remained inthe car. Joneswent into thetrailer and spoketo
Allen. Hodgkinson told Jones he did not have any money. Jones
then insisted that Hodgkinson personaly advise Hensley of this
problem.

Hodgkinson and Jones left the trailer. Jones returned to the
passenger seat of Hensley’ s car while Hodgkinson spoke to Hensley
through the window of the driver’s side. After a short exchange
about the lack of money Hodgkinson turned to return to his trailer.
According to Jones's testimony Hensley had become quite agitated
at this point. Both Hensley and Jones were armed.

As Hodgkinson was heading back to his trailer shots were
fired from the car. As aresult of the gun fire Hendey was fatally
wounded by asingle shot to the head. Jones admitsto firing the fatal
shot but claims self-defense.

During the ensuing hours Hodgkinson and Jones attempted to
locate Buddy Humphreys. When they |earned Buddy had apparently
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left for the beach they then covered Hensley’s body with a blanket
and decided to locate a friend, George Humphreys. Jones drove
Hensley’ scar which contained Hensley’ s body and the cocaineto the
home of Tommy Humphreys. Hodgkinson followed in his car.
George Humphreys was found at Tommy’s home.

After explaining to George Humphreys what had happened
the three men, Richard Jones, Allen Hodgkinson, and George
Humphreys, began to plan their next move. Throughout this time
period the three men were drinking beer heavily. Without belaboring
the events that followed it is sufficient to say the men eventually
disposed of Hendley’s body by binding him to cinder blocks and
dumping the body in anearby lake. The cocaine was removed from
the car and hidden. Hensley's car was abandoned in a remote area
where it was later discovered burned.

Hodgkinson, Jones and George Humphreys retained small
samples of the cocainefor their persona use. The men drove around
in Hodgkinson' scar for severa hoursdrinking beer and sampling the
cocaine. In the early morning hours of March 23, 1986, Richard
Jones was dropped off at afriend’s house. Hodgkinson and George
Humphreys were attempting to return to Hodgkinson'’s trailer when
Hodgkinson became upset and jumped from the car. Heranto a
nearby residence, pounded on the door, and began hystericaly
screaming “ They are going to shoot me.”

Thesheriff’ sdepartment was summoned and Hodgkinsonwas
arrested. During thisarrest George Humphreys drove past the scene.
Theofficersfollowed the car and Humphreyswasarrested for driving
under the influence. Asaresult of the investigation following these
two arrests the events of that evening began to unfold to the
authorities. Richard Jones and Buddy Humphreys were arrested a
few days later.

... The state’ s theory of this case was that these defendants
planned to ambush Hensley and take the cocaine. The state’s
evidence showing the murder/robbery schemeiscircumstantial. The
theory is based on the chain of eventsleading up to Hensley meeting
with Jones and Hodgkinson. The fact no money was found with
which to pay Hendley for the drugs is incriminating. No proof was
offered to explain this curious break in the otherwise carefully
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planned drug deal. Both Hodgkinson and Jones participated in
disposing of thevictim’sbody and hiscar. Finaly, both participated
intaking thecocaineand hidingit. Evenif the proof doesnot support
the murder conspiracy theory it is clear the murder was committed
and a robbery took place. These facts viewed together support the
finding of murder committed in the perpetration of arobbery as to
defendants Jones and Hodgkinson.

State v. Hodgkinson, 778 SW.2d 54, 57-59 (Tenn. Crim. App. 1989).

On August 30, 1991, the petitioner filed apetition for post-conviction relief aleging that the
trial court improperly instructed thejury, that the state engaged in prosecutorial misconduct, and that
he received the ineffective assistance of counsel. On October 5, 1999, the Washington County
Criminal Court entered an order appointing the petitioner counsel.* Thereafter, the petitioner’ s post-
conviction counsel filed an amended petition alleging that the grand jury which indicted the
petitioner was unconstitutionally formed.

At the post-conviction hearing, the petitioner’s trial attorney testified that he visited the
petitioner, whowasincarcerated, severa timesbeforethetria. Theattorney said hediscussedissues
regarding telephone records with the petitioner. He said hetold the petitioner the telephone call the
petitioner placed to one of the co-defendants on the day of the murder was going to be critical to the
petitioner’s case. The attorney said he learned that the petitioner called the co-defendants often
because the petitioner worked with them.

The attorney said he attempted to suppress certain tel egphone records but was unsuccessful.
He said the co-defendants testified to a long pattern of calls among all of the defendants. The
attorney said that although the co-defendants’ credibility was at issue,

it was fairly common knowledge that they worked together as — as
setting up the rock shows, and they called each other about
transportation and, you know, shelter and hotel roomswhenthey’d go
out on a job in the southeast. They covered about the whole
southeastern district, as | recall.

The attorney acknowledged that the only evidence presented of the working relationship between
the partieswasthetestimony of the co-defendants. The attorney admitted that although the state was
focusing on onecall, hedid not attempt to introduceinto evidence telephonerecordsdetailing along
history of calls between the petitioner and the co-defendants. The attorney said, however, that he
“was satisfied that the jury knew that they had a working relationship and they made phone calls.”

1The trial court’s order noted that the petitioner’s petition for post-conviction relief had been pending on the
W ashington County Criminal Court’s docket for more than eight years.
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Thepetitioner’ sattorney said hediscussed the petitioner’ sright to testify with him beforeand
duringthetrial. Hesaid he originally thought the petitioner should testify but changed his mind after
the testimony of the petitioner’ s co-defendants. He said he “saw that [petitioner’s] only salvation
was to not testify.” He said that he advised the petitioner not to testify and that the petitioner took
his advice. He said the petitioner never asserted that he wished to testify.

Richard Steven Jonestestified that he wasthe petitioner’ s co-defendant. He said that on the
last day of the trial during a break that occurred as he was testifying, he overheard the petitioner
talking to his attorney. He said they were discussing the fact that the petitioner would be testifying
next.

The petitioner testified that his prior record included only adomestic dispute but that he was
not convicted of any crime. He said “the whole plan wasfor meto testify.” He said, however, that
after Mr. Jones testified, his attorney stood up and rested without calling him to testify. The
petitioner said hewanted to testify, was prepared to testify, but was denied hisright to testify because
of hisattorney’ s resting his case without telling him.

The petitioner testified that the prosecution’ s case was based upon proving the existence of
the conspiracy through telephone records. He said the prosecution focused on telephone calls he
placed to Mr. Humphreys. He claimed, however, that he never spoke to Mr. Humphreys on those
occasions because he only got Mr. Humphreys answering machine. The petitioner explained:

Okay. Let megiveyou an example of what happened. We got close
to the end of the trial. The DA comes to us and he said, | found
ground breaking rules - - or news, or whatever it was. And he goes,
I’ ve got these phone calls which sets up the conspiracy. And he uses
them words. He passed them all out where it showed Buddy
Humphreyscalling theguy they bought the drugsfrom, Buddy calling
Mr. Jones, Mr. Jones calling the other guy that had the drugs. And
then he pulls mine out and says, He' smade six (6) phonecallsinthe
last five (5) daysto Buddy Humphreys. Well, when you get that out,
Buddy Humphreysisnever home. Thereisn’'t never mecalling him.
That's what set up the whole thing was saying we all called each
other around this time of the drug deal. Well, | tried to get Mr.
Boarman to get my phone records, to go back three (3) or four (4)
years, which those happen to go back three (3) months. And you can
seel called the guy an average of seventeen (17) to fifteen (15) times
every month, not just what hetried to pick and choose here and break
down and throw in the jury’ s face the last day or two of the trial.

Thepetitioner said hisattorney never presented thetel ephone recordsindicating that he only reached
Mr. Humphrey’s answering machine. The petitioner said that “to the jury it looked like we were



sitting there calling up abig drug deal. But if you take my phonerecords, | never even talked to the
man.”

The petitioner testified that although the murder happened at his trailer, he was not
responsible for killing the victim. He said Mr. Jones came to histrailer and asked for money. He
said that when hetold Mr. Jones he did not have any money, Mr. Jones asked him to go outside and
tell the victim he did not have any money. The petitioner said, “I went outside and told him that,
turned around and walked away, and that’ s when the shots were fired.”

The petitioner said that after the murder, Mr. Jones asked him to hel p dispose of thevictim’'s
body. The petitioner said he was scared because Mr. Jones had just shot thevictim. Hesaid that Mr.
Jones had a gun and that he did not. He said, “I just seenaman . . . get his brains blowed out. |
wasn't arguing, questioning or nothing.” He said Mr. Jones called Mr. Humphreys but could not
reach him so he took the petitioner and the victim’s body to the home of George Humphreys. He
said that after they disposed of the victim’ sbody, George Humphreystook him home but drove past
histrailer. Hesaid that at that point, he jumped out of George Humphreys' car asit wasmoving, ran
to ahouse, and asked the residents to call the police.

After considering the evidence and the arguments of counsel, the trial court dismissed the
petitioner’s petition for post-conviction relief. The trial court accredited the testimony of the
attorney and discredited the testimony of the petitioner regarding the issue of the petitioner’ s right
to testify. The trial court found that in any event, the petitioner was not prejudiced based upon
“overwhelming proof of the petitioner’ s participation in this homicide. . . .”

On appeal, the petitioner contendsthat he received the ineffective assistance of counsel. He
claims his attorney’ s performance was constitutionally deficient (1) for denying him his right to
testify, (2) for not introducing critica phone records into evidence, and (3) for not adequately
discussing his defense with him during thetrial. The state responds that the petitioner’ s attorney’s
performance was not constitutionally deficient and that the petitioner was not prejudiced.

Theburdenin apost-conviction proceeding isonthe petitioner to prove hisgroundsfor relief
by clear and convincing evidence. T.C.A. 8§ 40-30-110(f). On appeal, we are bound by the trial
court’s findings of fact unless we conclude that the evidence in the record preponderates against
those findings. Fields v. State, 40 S.W.3d 450, 456 (Tenn. 2001). Because they relate to mixed
questions of law and fact, we review the trial court’s conclusions as to whether counsel’s
performancewas deficient and whether that deficiency was pregudicial under adenovo standardwith
no presumption of correctness. |d. at 457.

Under the Sixth Amendment, when aclaim of ineffective assistance of counsel ismade, the
burden is on the petitioner to show (1) that counsel’s performance was deficient and (2) that the
deficiency was prejudicial. Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064
(1984); see Lockhart v. Fretwell, 506 U.S. 364, 368-72, 113 S. Ct. 838, 842-44 (1993). In other
words, ashowing that counsel’ s performancefallsbel ow areasonabl e standardisnot enough; rather,
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the petitioner must aso show that but for the substandard performance, “theresult of the proceeding
would havebeen different.” Strickland, 466 U.S. at 694, 104 S. Ct. at 2068. The Strickland standard
has been applied to theright to counsal under articlel, section 9 of the Tennessee Constitution. State
V. Melson, 772 SW.2d 417, 419 n.2 (Tenn. 1989).

A petitioner will only prevail on aclaim of ineffective assistance of counsel after satisfying
both prongs of the Strickland test. See Henley v. State, 960 SW.2d 572, 580 (Tenn. 1997). The
performance prong requires a petitioner raising aclaim of ineffectivenessto show that the counsal’ s
representation fell below an objective standard of reasonableness or “outside the wide range of
professionally competent assistance.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066. Theprejudice
prong requires a petitioner to demonstrate that “there is a reasonable probability that, but for
counsel’ s professional errors, the result of the proceeding would have been different.” Id. at 694,
104 S. Ct. at 2068. “A reasonable probability means a probability sufficient to undermine
confidence in the outcome.” |d. Failureto satisfy either prong resultsin the denial of relief. Id. at
697, 104 S. Ct. at 2069.

In Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975), our supreme court decided that
attorneys should be held to the general standard of whether the services rendered were within the
range of competence demanded of attorneysin criminal cases. Further, thecourt stated that therange
of competence was to be measured by the duties and criteria set forth in Beasley v. United States,
491 F.2d 687, 696 (6th Cir. 1974), and United Statesv. DeCoster, 487 F.2d 1197, 1202-04 (D.C. Cir.
1973). Also, inreviewing counsel’s conduct, a“fair assessment of attorney performance requires
that every effort be made to eliminate the distorting effects of hindsight, to reconstruct the
circumstances of counsel’s challenged conduct, and to evaluate the conduct from counsel’s
perspective at the time.” Strickland, 466 U.S. at 689, 104 S. Ct. at 2065. Thus, the fact that a
particular strategy or tactic failed or even hurt the defense does not, aone, support a claim of
ineffective assistance. Deference is made to trial strategy or tactical choicesif they are informed
ones based upon adequate preparation. See DeCoster, 487 F.2d at 1201.

. FAILURETO ALLOW PETITIONER HISRIGHT TO TESTIFY

Thepetitioner contendsthat hisattorney’ sperformancewas constitutionally deficient because
his attorney did not allow him to testify. He claims that he intended to testify, that his attorney
understood hisintention, but that when it wastime for his attorney to present his case, the attorney
rested his defense. The state claims the petitioner was fully aware of hisright to testify and chose
not to do so after consulting with his attorney.

At the post-conviction hearing, the petitioner’ s attorney testified that he intended on having
the petitioner testify but that after the testimony of the petitioner’s co-defendants, he advised the
petitioner not to testify. The petitioner testified that his trial attorney simply rested after the
testimony of his co-defendants without consulting him. We conclude the record does not
preponderate against the trial court’s finding that the petitioner’s testimony in this regard was
incredible. The petitioner is not entitled to relief on thisissue.
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[I. FAILURE TO INTRODUCE TELEPHONE RECORDS

The petitioner contends that his attorney’ s performance was constitutionally deficient for
failing to introduce his telephone records. He claims that had his attorney introduced the records,
the jury would have been able to consider the fact that the petitioner had regularly called Buddy
Humphreys for a period of years. He argues that because of his attorney’ s inept performance, the
jury was left with the impression that his contact with Buddy Humphreys was evidence of his
involvement in the conspiracy tokill the victim and take hiskilogram of cocaine. Thestate responds
that the petitioner has failed to show prejudice. We agree with the stete.

Therecord reflectsthat at thetrial, myriad witnessestestified to the petitioner’ sinvolvement
in disposing of the victim’'s body. Other witnesses testified to the petitioner’s friendship and
business relationship with his co-defendants. In this regard, the jury was fully aware of the
petitioner’ s business rel ationship with the co-defendants. We conclude the petitioner has failed to
carry his burden of establishing by clear and convincing evidence that he was prejudiced by his
attorney’ sfailure to introduce his telephone recordsinto evidence. The petitioner is not entitled to
relief on thisissue.

1. FAILURE TO DISCUSS DEFENSE STRATEGY WITH PETITIONER

The petitioner contends that his attorney’s performance was constitutionally deficient for
failing to discuss a defense strategy with him. The state contends that the petitioner has failed to
provethisallegation by clear and convincing evidence and that the petitioner hasfailed to show any
resulting prejudice. We agree with the state.

At thepost-conviction hearing, thepetitioner’ sattorney testified that although hedid not visit
the petitioner in jail during thetrial, he discussed the case with the petitioner each morning before
the trial began. We note that although the trial court accredited the testimony of the attorney over
that of the petitioner in other regards, it failed to address this contention in its order denying the
petitioner relief. In any event, we conclude that the petitioner has failed to prove this allegation by
clear and convincing evidence and that he is not entitled to relief on thisissue.

Based on the foregoing and the record as awhol e, we affirm the judgment of thetrial court.

JOSEPH M. TIPTON, JUDGE



